within either a European or national legal framework. The question, however, is to what extent the law is capable, in its current form, of permitting dignity to reign in the final stages of life. More particularly, it appears that the elasticity of dignity discourse with its capacity to pull in many directions means it can be invoked by all protagonists (the elderly and infirm, their families, the medical team, the state) to justify all outcomes (preserving life and seeking death). Its duplicitous nature, therefore, when combined with the claims and counter-claims which infuse rights discourse, appears ultimately to undermine the cause of those who try to use it to assert their right to die with dignity.
C. Article 2 -The Right to Life and the Right to Die
[6] Article 2.1 of the Convention guarantees that "Everyone's right to life shall be protected by law…" (11) It was argued on behalf of Mrs. Pretty that this Article protects not simply the right to life but its corollary the right to die. The Article, it was suggested, should encompass the individual's right to self-determination in relation to issues of life and death, and so should respect a choice to live or to die where this choice was exercised in order to avoid inevitable suffering and indignity. The state, it was argued, had a positive obligation to protect both rights. In opposition, the UK government maintained that this reliance on Article 2 was inconsistent with existing Convention case law and with the language of the provision. Article 2, it was argued, imposed primarily a negative obligation and, in the few cases where it had been found to impose positive obligations, these concerned steps to be taken to safeguard life and not to end it. (12) The wording of Article 2 required that no one should be deprived of their life intentionally and as such the right to die was not the corollary but rather the antithesis of the right to life.
[7] So, one right or two; and a positive or negative obligation? Both the House of Lords and the European Court were persuaded by the force of the government's argument. Lord Bingham in the House of Lords found the Secretary of State's objections to Mrs Pretty's claim "unanswerable," holding that the right to life guaranteed in Article 2 did not extend to the right to die -quite the reverse in that it was framed to protect the sanctity of life. (13) The European Court agreed, outlining the pre-eminence of Article 2 as one of the most fundamental provisions of the Convention. In reiterating the obligation of the state to positively protect life, the Court did not accept that Article 2 could be interpreted to encompass a negative aspect without grossly misrepresenting the content of that Article:
Article 2 cannot, without a distortion of language, be interpreted as conferring the diametrically opposite right, namely a right to die; nor can it create a right to self-determination in the sense of conferring on an individual the entitlement to choose death rather than life. (14)
[8] In sum, Mrs Pretty's claim to a dignified end to her life via the legal recognition of an individual right to die fell well outside the confines of Article 2 given its fundamental concern to ensure respect for the sanctity of life. Thus, in the context of this Article, the dignity of all humanity expressed in its most universal and objective form so as to protect life is given force over and above the individual and subjective dignity of the person seeking assistance to terminate a state of personal suffering. The Court, consistent with its previous case law on this Article has, therefore, confirmed that Article 2 may only be instrumentalized to promote and not to end life.
D. Article 3 -The Prohibition on Inhuman and Degrading Treatment
[9] Mrs. Pretty's principal contention of a Convention violation was based upon Article 3 which states that:
No one shall be subjected to torture or to inhuman or degrading treatment or punishment.
[10] That dignity and degradation are two sides of the same coin has already been recognized by the European Court, which has used Article 3 to link respect for dignity with situations of humiliating and debasing treatment, notably in relation to conditions of detention in custody. (15) The degrading treatment in Mrs. Pretty's case, however, was of a rather different order, being the suffering and indignity she faced in the final stages of her disease as her breathing became more difficult and ultimately impossible. While Mrs. Pretty acknowledged that the state was not directly responsible for this "treatment," she maintained that it had, nevertheless, a positive duty to protect her from the suffering she was set to endure, by recognizing the illegality of the DPP's refusal to give immunity from prosecution to Mr. Pretty were he to assist her in her efforts to commit suicide.
In countering this position, the government submitted that Article 3 was simply not at issue. The obligation Article 3 imposes, it was argued, was negative. This meant that, while the state should not inflict torture or inhuman or degrading treatment or punishment, the obligation did not extend to the type of situation in which Mrs Pretty found herself where the allegation of an Article 3 violation was posed in terms of a failure to act on the part of the state, thus breaching a positive obligation.
[11] Once more both domestic and European judges were persuaded by the force of the Government's rather than Mrs. Pretty's argument. Both Lord Bingham in the House of Lords and subsequently the European Court reiterated that Article 3 imposes primarily negative obligations upon the state to refrain from inflicting serious harm, albeit that this might be flexibly interpreted to encompass other situations which give rise exceptionally to positive duties. (16) Given that it was beyond dispute that the government had not itself inflicted any ill-treatment upon Mrs. Pretty and that it was nowhere suggested that she was not receiving adequate care from the state's medical authorities, the European Court maintained that to find the state responsible for inhuman and degrading treatment would be to place a new and extended construction on the notion of treatment under Article 3. This it was not prepared to do. Rather, while the Court was prepared to acknowledge that the Convention was a flexible, "living instrument," (17) it maintained that an extension of its scope of the magnitude envisaged by Mrs. Pretty would go beyond its fundamental objectives and impose a sense of incoherence in interpretation, notably as regards Article 2. Thus, the Court reiterated the substantive limits of Article 3 and excluded what would seem on its face to be the most appropriate Convention guarantee to ensure respect for human dignity, finding that it has no application in this context.
E. Article 8 -The Right to Respect for Private Life
[12] While the European Court and the House of Lords were in agreement with respect to their interpretation of Articles 2 and 3 of the Convention, there was some disagreement as regards the material scope and applicability of Article 8.1, which provides the right to respect for private life. Lord Bingham with whom all the other Law Lords concurred (with the exception of Lord Hope), reasoned, as the UK government had urged, that this right was not at issue in Mrs. Pretty's case given that it involved respect for the way a person conducted her "life" rather than death. The European Court on the other hand, like Lord Hope, found that the right was engaged by Mrs. Pretty's circumstances. In so doing it offered a somewhat broader interpretation of private life than the House of Lords, suggesting that the national judiciary may be over cautious in their new role as custodians of domestic fundamental rights protection.
[13] Thus, the European Court accepted Mrs. Pretty's suggestion that Article 8.1 epitomized the right to selfdetermination encompassing the right to make decisions about one's body and including the right to choose when and how to die so that suffering and indignity could be avoided. In coming to this conclusion the Court stressed the broad construction already attributed to the concept of "private life" by the Strasbourg jurisprudence to include aspects of an individual's physical and psychological integrity, (18) social (19) and gender identity, (20) and sexual orientation. (21) It thus stressed that the notion of personal autonomy was an important aspect of the Article 8 guarantee. Taking the imposition of medical treatment against the will of a competent patient as a starting point the Court suggested that this would interfere with a person's physical integrity in a manner capable of engaging the rights protected under Article 8.1 and, although medical treatment was not the issue in this case, the applicant was suffering from the effects of a degenerative disease that would cause her increased physical and mental suffering as her condition deteriorated. Hence, the Court reasoned, the way she chose to pass the final moments of her life were part of the act of living and she had the right to ask that this choice be respected.
[14] It is, in fact, at this moment in the judgment that the Court brings to the fore its discussion of respect for human dignity which, it is reiterated is "the very essence of the Convention." (22) More importantly, the notion is linked not to the sanctity of human life (as per Article 2) but rather to "quality of life," which, it is suggested, may fall within the scope of Article 8. In a statement of principle the European Court stressed the link between law and the development of medical technologies arguing that the increasingly sophisticated body of medical knowledge which allows longer life expectancy should not mean that people are "forced to linger on in old age or in states of advanced physical or mental decrepitude which conflict with strongly held ideas of self and personal identity." (23) The Court's recognition of the impact of the continual advancement of medical knowledge upon perceptions and experiences of death and the dying process is a significant step towards the acknowledgment that respect for dignity comprises a social component regarding quality of life issues, and is not simply limited to a consideration of life per se. To the same extent this interpretation gives value to an individual's need for self-respect rather than the more general requirement for respect for the human person, which surfaces in the interpretation put upon the dignity considerations that underlie Article 2.
[15] From a constitutional point of view, a further interesting feature of the discussion of Article 8.1 in both the European Court and more particularly in the House of Lords is the reference (considerable in the case of the latter) to the Canadian Supreme Court's decision in Rodriguez v. The Attorney General of Canada, (24) a case involving a woman with a similar disease and level of incapacity who, like the Mrs. Pretty, sought medical assistance to end her life. The discussion is interesting to the extent that, at a technical level, it is redundant -the issue being easily decided on the Convention provisions alone.
[16] For the comparative lawyer, however, the reference represents an exciting example of the communicability of legal knowledge and transplantation of legal solutions from one system to another. In so doing it amply demonstrates the paradox of the project to "bring rights home" to the UK, as the process of enactment of the Human Rights Act of 1998 and the determination of rights claims by English (as opposed to foreign/Strasbourg) judges had been presented to a sceptical British public. (25) Instead of a mere "Europeanization" of fundamental rights arguments before the national courts, the House of Lords and European Court in fact display their cosmopolitan credentials by going global and looking to Canada for precedent. Of course, there are good reasons for doing so in the case of the House of Lords, given the weight Mrs. Pretty had placed on the Rodriguez decision in her submissions and the fact that the Canadian Charter of Rights and Freedoms and decisions of the Supreme Court of Canada show what is possible in marrying fundamental rights discourse with the common law tradition. For the European Court one can imagine too that the importance of the issue and the growing Western interest in developing legal provisions on euthanasia and assisted suicide called for consideration of the issue from a world-wide rather than purely European stand-point. (26) [17] Hence the decision of the Canadian Supreme Court in Rodriguez provides an important example in determining the degree to which Mrs. Pretty's case was capable of falling within Article 8. In fact, herein lies the point of disagreement in interpretation of the scope of Article 8 by the House of Lords and the European Court. While Lord Bingham found that Article 7 of the Canadian Charter (the right to life, liberty and security of the person), which had been held applicable to Ms. Rodriguez, had no direct equivalent in the European Convention (with its separate Article 5 guarantee of liberty and security of the person not being invoked by Mrs. Pretty and Article 8 containing no direct reference to personal liberty or security), (27) the European Court on the other hand found that the right of autonomy -described as self-determination and private life in the Convention context -was at issue and therefore any interference required justification in order to avoid a finding of a Convention violation.
[18] Thus, the European Court went on to examine whether the interference in Mrs. Pretty's private life could be legitimated under the second paragraph of Article 8 in order to protect the rights of others. In assessing the justification the Court was faithful to its previous case law demanding that the interference be "in accordance with the law," having a legitimate aim under Article 8.2 and being "necessary in a democratic society" for the pursuit of that aim. (28) The key issue in the Pretty decision was the necessity of the interference given that the restriction on assisted suicide was clearly imposed by law in pursuit of the legitimate aim of safeguarding life and so protecting the rights of others. The European Court noted in its usual manner that the idea of necessity demands that the interference correspond to a "pressing social need" which is proportionate to the legitimate aim pursued and that, in assessing the degree of necessity, the Court would take into account the margin of appreciation left to national authorities. In applying the formula to Mrs. Pretty's situation, the Court was ultimately not persuaded by her suggestion that the ban on assisted suicide was disproportionate despite its blanket nature and the lack of consideration given to her individual situation as a mentally competent adult. Finding that Mrs. Pretty was not herself a vulnerable person the Court again referred to the Canadian Supreme Court's decision in Rodriguez, agreeing that states are entitled to use the criminal law to regulate activities which may in general be detrimental to life and public health and safety.
[19] Holding, therefore, that Section 2 of the Suicide Act of 1961 was designed to protect the lives of weak and vulnerable persons, the Court maintained that, while the condition of the terminally ill may vary, many such persons are at risk of abuse and that it is the vulnerability of the class which provides the reason for the law. Mrs. Pretty's individual claim, as under Articles 2 and 3, ultimately had to give way to the protection of a wider class of persons in need of protection. In this way it is once more the dignity of the human person in its most general, life-promoting, sense rather than the dignity of the individual understood in terms of personal quality of life and expression of identity, which command greatest respect. To the extent that individual circumstances were relevant there was found to be a sufficient degree of flexibility in the enforcement and adjudication process in view of the fact that the DPP had to consent to a prosecution and that a maximum sentence was provided which allowed for lesser penalties where appropriate. Thus, a balance between collective and individual interests was finally drawn under Article 8, which required Mrs. Pretty to face a painful and undignified death in order to protect a class of unidentified victims more vulnerable than herself.
F. Article 9 -The Right to Respect for Freedom of Thought, Conscience and Religion
[20] Having given considerable analysis to the complicated balancing exercise required by the highly applicable Article 8, it was not surprising that the European Court, like the House of Lords before it, had no difficulty in swiftly dismissing any notion that Article 9 applied to Mrs. Pretty's case. This Article, the first paragraph of which guarantees the right to freedom of thought, conscience and religion, including freedom of belief, was invoked by the applicant as encompassing the expression of her belief in, and support for, the notion of assisted suicide which, in the light of the blanket ban on assistance, allowed for no consideration of her individual circumstances.
[21] Finding that not all opinions or convictions are capable of constituting beliefs in the sense protected by Article 9.1 and that Mrs. Pretty's claims did not involve a form of manifestation of religion or belief through worship, teaching, practice or observance as required by the Article, the European Court's discussion of Article 9 is cursory. (29) Slightly more sensitive to the issue, Lord Bingham in the House of Lords acknowledged the sincerity of Mrs. Pretty's belief and her freedom to hold and express it. (30) That said, he went on to find that this belief alone could not form the basis of a requirement that her husband should be absolved from the consequences of conduct, which, consistent with his wife's belief, was nonetheless prohibited by the criminal law. Furthermore, he argued that, even were Mrs. Pretty to establish an infringement of her right under Article 9.1, the state would be capable of justifying the infringement pursuant to Article 9.2 for much the same reasons as those given by the European Court in the context of its discussion of Article 8.
G. Article 14 -Discrimination and Dying
[22] Having found that no Convention rights were at issue, the House of Lords, as represented in the leading judgment of Lord Bingham, was not ostensibly required to pronounce upon the alleged infringement of Article 14's prohibition on discrimination in the enjoyment of Convention rights "on any ground such as sex … or other status." This did not, however, stop it doing so in order to give a full airing to the claims raised by Mrs. Pretty and to the suggestion by Lord Hope that Article 8 was engaged and therefore that Article 14 was relevant to the case at hand. The European Court, likewise finding that Article 8 was in play was required to respond directly to the possibility of a violation of the prohibition on discrimination in conjunction with the right to respect for private life.
[23] The approach taken to the discrimination issue in the case deserves consideration as much for what it does not encompass as for that which it does. Arguably, the issue is not explored to its fullest potential, as it rotates purely upon the axis of the "other status" of the disabled vis-à-vis the able-bodied with no alternative basis being suggested as a component of the alleged discriminatory treatment. It is possible, however, that, in a broad sense, gender too may have played a part in Mrs. Pretty's call for assisted suicide and that to deny that call constitutes a form of indirect sex-based discrimination.
I. Disability Discrimination
[24] It was argued for Mrs. Pretty that she was discriminated against vis-à-vis those people who are able to take their own lives without assistance -i.e. a distinction was drawn on the basis of (dis)ability. The effect of her disability was such that she could not end her life without assistance and was, thus, prevented from exercising a right enjoyed by others who were not similarly disabled. In applying a blanket ruling to her circumstances, the state, in contravention of the ruling in Thlimmenos v. Greece, (31) had without reasonable and objective justification, failed to treat differently persons whose situations were significantly divergent. While the government sought to explain its stance on the basis that the vulnerable required protection, Mrs. Pretty argued that she was neither vulnerable nor in need of protection and there was, hence, no justification for the difference of treatment in her case.
[25] By a tragic coincidence of timing the unfavourable treatment which Mrs. Pretty endured precisely because she required assistance with her efforts to commit suicide was drawn in stark contrast with the case of Ms. B decided by the Family Division of the English High Court at the same moment as Mrs. Pretty battled before the European Court. (32) Like Mrs. Pretty, Ms. B was a competent adult who, as a result of a devastating illness, had become tetraplegic and sought to end her life in a dignified and painless manner. Unlike Mrs. Pretty, though, she was kept alive by the use of a ventilator and so wished for this life-sustaining treatment to be withdrawn rather than for an active act of assistance to enable her to die. Following the House of Lords' momentous decision in Bland, (33) The High Court held that Ms. B was entitled to have her request respected in order to give full legal expression to her competence and personal autonomy, a decision which resulted shortly afterwards in her death. (34) Mrs. Pretty, on the other hand, with no ventilator to switch off, demonstrated in her courageous fight that the line between act and omission in these matters is finely (and arguably unjustifiably) drawn.
[26] The pull of Mrs. Pretty's argument based upon differential treatment of the disabled was, however, resisted by both national and European judges with no violation of Article 14 being found. Taking a broad approach to the question Lord Bingham decided that Mrs. Pretty's contention that Section 2, Subsection 1 of the 1961 Act discriminated against the disabled by preventing them from exercising the right to commit suicide was unfounded. The law conferred no "right" to commit suicide, the legislation being designed merely to decriminalise the act rather than confer any positive right. (35) He argued further that the criminal law could not be criticised as discriminatory because it applied to all. It did not ordinarily distinguish between willing and unwilling victims (as the infamous case of the successful prosecution of consenting homosexual sadomasochists had made clear) (36) and any attempt to exonerate those who assisted the suicide of the non-vulnerable as opposed to the vulnerable would be impossible to administer fairly. (37) It is the situation of the vulnerable victim that also engaged the imagination of the European Court in its discussion of the applicability of Article 14. The Court found that while a difference in treatment might exist, this was based upon an objective and reasonable justification in order to avoid the "risk of abuse" of vulnerable persons who might otherwise be coerced into requesting an early termination of their life. (38) [27] To the extent that respect for dignity requires the treatment of individuals in a non-discriminatory and nonselective manner, ensuring that everyone is deserving of equal respect, it might again be noted that there appears to be an assault upon Mrs. Pretty's personal dignity. Like the other Convention rights discussed above, however, Article 14 operates to protect the dignity of a class of persons rather than individual interests. Undoubtedly this appeal to the collective good runs the risk of paternalism in its desire to respect the dignity of an unspecified group at the expense of that of the individual obliged to endure a protracted and painful personal dying experience. (39) Yet, as pointed out by the conclusions of the House of Lords Select Committee on Medical Ethics in 1994, "dying is not only a personal or individual affair. The death of a person affects the lives of others, often in ways and to an extent which cannot be foreseen." (40) While this is of course true, the question still remains as to whether it is justifiable to ask of individuals that they continue their lives in truly unbearable circumstances in the interests of society as a whole.
[28] Furthermore, it is not impossible to see within Mrs. Pretty's call for death with dignity the paradoxical instrumentalization of individual rights in order to end the individual and isolated experience which death of the terminally ill seems presently to entail. Mrs. Pretty's desire to die in the manner of her choosing, with her family around her, points to a need for a sustained relationship to others in death as in life. The acknowledgment of this need for inter-personal connection in the dying process comes through clearly in the opinion of Lord Bingham in which he emphasized Mrs. Pretty's wish to act "with the support of her family" demonstrating the willingness of Mr. Pretty, her husband of 25 years and principal care-giver, to assist his wife in ending her suffering. (41) To the extent that dignity interests are respected by the capacity to enjoy and pursue personal relationships, it seems questionable whether these may be secured for some dying persons whose physical disabilities mean they cannot act like ablebodied persons, and suggests a need to rethink the current legal interpretation of the appropriate balance between pursuit of the collective and individual good life and death.
II. Sex Discrimination
[29] The discussion of the discrimination issue in the Pretty case was limited to the distinction drawn between the disabled and able-bodied. No argument was put forward with regard to any other status, for example, Mrs. Pretty's gender. While this may seem, at first sight, to be a somewhat far-fetched suggestion -given that the same arguments regarding vulnerability of victims may be made out in the case of men requesting assistance with efforts to commit suicide -the issue deserves an airing simply in order to question whether it is mere coincidence that the cases of Mrs. Pretty, Ms. B, and Ms. Rodriguez all involved women. If it is not coincidence, then why should women in particular seek to shorten their lives in this way? And ultimately, is the refusal of their request a form of genderbased discrimination?
The answer to the first question is, of course, impossible to give in the absence of empirical data on the gender breakdown of requests for assisted suicide. An intuitive guess that there is no coincidence here may, however, be hazarded in the light of debate centred upon the second question regarding the differential experiences that women and men have of death and dying. It has been argued by Hazel Biggs, for example, that while death is obviously a universal experience, women's relationship to it is different from men's for two key reasons relating to their roles as both care-givers and sufferers. (42) First, it is women rather than men who are most often primary care-givers for the dying. This may give them a more immediate experience of the difficulties associated with the dying process, culminating in their more vociferous call for the legalization of euthanasia. Secondly, women generally live longer than men and, having cared for their menfolk, are subsequently left to care for themselves as they grow older and more infirm. The desire to avoid death in a communal home, or to avoid the cost to their families, both economic and emotional, that their care may involve over a long period of time, may mean that more women will seek an early end to their life to avoid becoming a burden upon family and friends.
[30] On the one hand, therefore, this might support a contention of indirect gender-based discrimination where assisted suicide is proscribed by law given that requests for assistance will more likely be made by, and refused to, women. On the other hand, one needs to look further at the motivation behind such requests. As Biggs suggests, the danger is that the endorsement of a right to die could easily slide into a duty to cease being a burden. (43) In the light of this assessment the need, identified by the House of Lords and by the European Court, to provide adequate legal safeguards to protect a vulnerable category of victims takes on a gendered dimension where it appears that these may be predominantly female. The risk of abuse and coercion in such circumstances is very real and, as suggested above, women may find themselves more frequently the object of such abuse where both they and their entourage come to view their lives as no longer of sufficient economic or social value.
H. Conclusion
[31] The judicial construction given to the Convention rights in Mrs. Pretty's case is difficult to fault and as such a judgment in her favour was never a realistic possibility given the way in which those rights are currently posited and interpreted. Yet, the horror of her circumstances and ultimate painful and public death, has caused European society to reflect closely upon whether or not, in these circumstances, it is time for the law to be modified in response to medical advances and changing social perceptions of dying. It is clear that at the other end of the human life cycleits beginnings -new reproductive and biotechnologies have demanded legal developments at both national and European levels to provide an alternative framework in which previously unthinkable questions of human fertilisation and embryology can be discussed. Is it not now likewise time to think the unthinkable with regard to the law on death and dying as people's lives are increasingly lengthened through medical intervention, as the dying process itself becomes more protracted and as the number of slow and painful deaths rises? In fact, the process of legal reform is already underway in Europe following the recent measures taken in the Netherlands to introduce a form of medically assisted suicide. (44) Such developments are not without importance in the context of the margin of appreciation allowed to signatory states in their justification for refusing to allow assisted suicide. Bearing this in mind, and despite the lack of recognition of a right to die with dignity, the key assertion by the European Court in Pretty that respect for human dignity relates not only to respect for life in a general sense, but also to quality of life, sets down an important marker for the future. It suggests that it will be upon a re-evaluation of the present balance between individual and collective interests under Article 8, coupled possibly with a discrimination claim sustained under Article 14, that any future advances in the legal recognition of the rights of those seeking assistance to die in a dignified manner will be founded. (11) This guarantee is subject to a number of limited exceptions set out in the second paragraph of Article 2, none of which applied in Mrs. Pretty's case. 94, it is stated that "under this provision [Article 3] the state must ensure that a person is detained in conditions which are compatible with respect for his human dignity…". Of incidental note too is the neat link made between respect for dignity and the avoidance of degradation which underpinned the French Constitutional Council's Bioethics decision no. 94-343-344 DC of 27 July 1994 in which safeguarding human dignity is interpreted as an objective of the preamble to the Constitution of 1946 set in place in order to counter those past regimes whose effect was to "dégrader la personne humaine." See, supra n. 10.
(16) Such as, for example, the state's obligations to protect the life and health of a person in custody (<="" kingdom,="" v.united=""> n. 12); to ensure that individuals are not subjected to proscribed treatment at the hands of private individuals (as in A v.United Kingdom, no. 25599/94, judgment of 23 September 1998, where a nine year-old boy had been repeatedly beaten by his mother's partner); and not to take direct action in relation to an individual which would involve the infliction of proscribed treatment upon him or her (as in D v. United Kingdom, no. 30240/96, judgment of 2 May 1997, in which an AIDS sufferer was threatened with removal from the UK to St Kitts where no effective medical or palliative treatment was available thus exposing the victim to a distressing death). 
